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‘ OFFICE OF THE ATTORNEY GENERAL OF TEXAS
! AUSTIN
GROVER GELLERS ’

ATrennEy GaHenki

Honorable Charles A, Tosoh
County Auditor, Dallas County
Records Building

Dallas 2, Texas

Dear Sir: Opinion No. 0+5860
Re: Extent of control

of thias department -
follows:

House Bill 239, Chap-

he Aots of the 48nd lLegis-

awa, there was oreated and

L Trinity Rivar Canal and Conservanoy
'~er:wrter, purporting to act undey the

viddons of) sajd law, a preliminary Board of Direc-

Wy a tax of one cent on each $100.00

% alue of eertain property lying within
the conflwes of suld 4istriot. '‘the Tax Assessor and
Collector of Dallas County, acting as the tax collec~
tor of said distriot, in the year 1935 received and
collected under said tax levy the sum of $10,876.51,

"Thereafter in 1935, as shown by ocopy of peti-
tion hereto attached, two of the property taxpayers,
for themselves and othera aimjlarly situated, brought
sult in the 44th District Court of Dallas County,
seeking a permasnent injunction againat the preliminary
Directors and Tax Assessor and Collectors of said dis-
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triet, enjoining them from ady further attempt to
.demand and collect such taxes, and for the cancella-
tion and removal from the rolls of the Assessor and
Collector of Taxes of propsrty lying within said pur-
ported district. On trial of said suit a Jjudgment

was entered by said Court, a copy of which judgment

ia hereto enclosed, in whioh the district and said

tax collectors were permanently enjcined and commanded
to refrain and desist from attempting to assess or ool-
lect any further taxes under said Aot and particularly
decresing as follows:

wt IT IS FURTH:R ORDERED, ADJUDGED AND
DECREED BY THE COURT that the said EA4 Cobb,
a8 Assessor and Collector of Taxas of Pallas
County, Texas, and John Bourland, as Assessgor
and Colleotor of Taxes of Tarrant County, Texas,
both and each are hereby commanded to forthwith
cancel the purported assessment rolls prepared
by sald Tax Colleotors attempting to sssess and
colleoct taxes for the year 1936, in the name of
said Trinity River Canal & Conservaney Distriot,
and each of said officers is ordered and directed
to return and repay to any persons entitled sums
heretofore received by said officers as taxes
collected for sald distrioct, such return to be
made by said officers in such msnner ag may be
found most sonvenient and inexpensive.'

*In partial compliance with said Jjudgment the
Tax Assessor and Collector of Dallas County proceeded to pay
out by check approximately $2,447.07 of the total collected,
However, as of December 31, 1942, he had on hand the sum
of $7,745.81, $245.73 of which Mmount he has deposited in
the bank subject to his exclusive check and control and
$7,500.00 of which he 18 keeping in cash in his hands
in his office.

*The records of disbursements show that during
the year 1939 there was repaid to the taxpayers who paid
the tax, the sum of $248.09; during the year 1940 there
was repaid the sum of $200.70; during the year 1941 there
was repaid the aum of $E09.56; and during the year 1942
there was repaid the sum of $25.28, Considerable publiolity
has been given to the above guit, and the Jjudgment of the
Court, decreeing the return of said money, but I am not
advised that each end every taxpayer whe paid said taxes
has been notified that he 18 entitled to a return thereof.
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Inasmuch as the tax was only one ceat on a $100,00
_of assessed value of property the taxpayers who have
“not been refunded this amount have sums due them,
ranging from one cent to lesa than one dollar, and
the Tax Asseasor and Collector of Dallas County
takes the position that the 'manner most convenient
and inexpensive' is to have the property owners ocall
in person for this tax.

"The Tax Assessor and Collector of Dallas
Oounty contends that these funds 4o not bslong to
the County of Dallas, bat belong to the individuals
who paid same in and that since he is under order
of the District Court to return said funds to the
taxpayers in the manner found to be most convenlient
and inexpensive, that I as County Auditor of Dallas
County have no conocern oxr Jurisdliotion over same in
law, I em, therefore, prompted to ask your opinion
on the following questions:

1.

"As County Auditor of Dallas County,
Texas {Dallas County having a population
in excess of 190,000) ander the provisions
of Article 165€6a (Acts of 1933, 43rd Legis,
R, S,, Page 217, Chapter 98, as amended by
Aots of 1935, 44th Legislature, Page 330,
Chapter 122, Paragraph l}, 40 I have the
power and authority to require the Tax As~
segsor and Colleotor of Dallas County to
deposit the taxes collected by him for sald
Trinity River Canal & Conservancy District
in the duly selected County Depository?

ﬂa.

*If the balance of said unrefunded taxes
is so deposited, does the Tax Assessor and
Collector have ths right to withdraw same on
hia naxsanal. hevds Wik ot wame Or any part
thereof in cash in his office?
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3.

Do 1 have the right as County Aaditor
to require sald money to bve deposited and
paid to the Treasurer or to persons, firms
or corporations to whom maid funds may de-
long only by cheek counter-signed by me?t

".

*If it s your opinion that under the
provisions of Artiole 1658a {Asots 19535, 43rd
legisl, Page 217, Chapter 98, as anended iots
1935, 44th Legis. Page 530, Chapter 128, Par.
1) applies to the funds in question and re-
qQuires sass to be deposited in the County
Treasury, in the event the Tax Assessor and
Collector refuses to comply with my demand
that said fands be 8o depoaited in the County
Treasury and disbursed only in accordance with
the provisions of Article 1686a, what speocific
'steps at the expense of the County' am I au-
thorised as County Auditor to take to compel
his compliance with sald law? Particularly,
will & writ of mandamus lie in suit drought by
nme or in the name of the County to ocompel such
compliance?

*G.

"I would also like to direot your attention
to the provisions of Article 106 of ths Penal
Code and to ask your opinion as to wnether or
not the Tex Assessor and Colleoctor is required
by law to pay the balance of these Trinity River
Canal & Conservanoy District taxes to the County
Treasurer, inasmuch as these funds have deen
¢ollected and reocsived by him and not paid over
to the persons entitled therets for a period of
more than four years since the time the Tax As-
sessor and Collsotor colleoted and received saild
monies, In this conneoction I beg to advise that
the present Tax Assessor end Colleotor has com-
pleted and been re-elected to several terms

since his original colleotion and receipt of
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these taxea,

ﬂ‘.

*I would like to ask further, whether or
pot in your opinion, these unrefunded taxes are )
protested by the dbonds regularly poated by the Tax
Asseasor and Colleotor under the provisions of Arti-
ole 7247 end 7249.

"7,

wIf it is your opinion that the abdove

referred to Article 1656a does not apply to the
monies in question and that likewise Article 108

of the Penal Code im inapplioable, d0es the 44th
District Court of Dallas County which entered the
original judgment in 1938, directing the repayment
~of said monies to the various taxpayers who paid

same in, still have jurisdiotion in said original
oase to order the Tax Assessor and Colleotor to
deposit in the registry of the Court a balance of
said monies still on hand and anrefunded? If

said Court has not jurisdietion because of ths sauit
filed in 1955, could sald Court or any other Distrioct
Court now impound said funds and order same deposited
1nd§2q registry of the Court in suit by me as County
Auditor?

n¥k & ¥n

Article 1656a, Vernon's Annotated Civil Statutes,
provides:

v¥pe County Auditor inicounties having a
population of one hundred ninety thousand {190,000)
or more acoording to the laat preoceding or any fu-
ture Federal Census shall presoribe the system of
acoounting for the gouanty ard the forms to be used
by the Distriot Clerk, the Distriot Attorney and
all county and precinct officers and by all persons
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in the collection and disbursement of county revenues,

funds, fees, and all other moneys collected in an of-

L

ficial capacity whether belonging to the county, its
subdivisions or precinots, or to, or for the use or
benerit of, any person, firm, or corporation; he shall
prescribe the mode and manner in which the Distriot

Clerk, the Distriot Attorney and all ocounty and pre-

cinot officers shall keep their accounts, and he shall

have the power to require all officers to furnish monthly,
annual, or other reports under oath of all moneys, taxes,
or fees of every nature received, disvursed, or reémaining
on hand; and in connection with such reports he shall have
the right to count the cash on hand with such officer, or
to verify the amount on deposit in the bank in whiech such
officer may have placed the same for safekeeping, He
shall have the power to adopt and enforce such regulations,
not inconsistent with the Constitution and laws as he may
deen essential to the speedy and proper ¢dllection and
cheoking of, and acoounting for, the revenues and other
funds and fees delonging to the county or to any psrson,
rirm, or corporation for whom any of said officers may
have made collections, or for whose use or benefit they
may have received or may hold such funds, All of the fees,
ocommissions, funds, and moneys herein referred to shall bde
turned over to the County Treasurer dy such officer as
oollected, and such money shall be deposited in the county
depository in a speciel fund to the oredit of such officer
and draw interest for the benefit of the county, whioh funds,
when so deposited im such depository, shall be secured by
the bond of such depository. Thereafter the officer may -
4draw ohecks on the County Treasurer to disburse said funds
in the payment of salaries and expenses anthoﬁﬁ;od.by law
or in payment to the county or te the persons . firms, or
corporations o whom said funds may belong. ~Thé Treasurer
and the depository shall make no payment unless such oheck
is countersigned by the Gounty Auditor. The deposit of.
funds in the County Treasury shall not in any wise change
the ownership of any fund so deposited except to indemnify
sald officer and his bondamen or other owners of suoch funds
Tor such funds during the period of deposit with the county.
At the olose of any fiscal year or acoounting period now
or hereafter fixed by law, the County Ad@itor shall audit,
adjust, and settle the acoounts of such officer. In the
event the County Auditor shall be unable to obtaln proper
reports or an adequate accounting from any District Attor-
ney, District Clerk, county or precinot officer as herein
provided, either during or after his term of office, the
County Auditor shall have authority to enforce an acocunt-
ing thereof, and to take such steps at the expense of the
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dounty 28 are noc;iaary in his Judgment to protect the
interests of the county or of the persone, firms or
corporations entitled to such funds." '

In answer to your first guestion, you are respectfully
advised that it is the opinion of this department that under the
expreas provisions of Article 1658a, supra, it is the duty of the
Tax isssessor-Collector to turn over to the County Treaasury all the
funds here invcelved to be deposited in the County Depository im a
special fund to the oredit of ths Tax issessor-Collector. V¥hen
such funds are so deposited in the depository they are secured by
the bond of the depository. Thereafter, the County Tax Assessor- ‘
Collector can draw checks an the County Tresasurer to disburse said 3
funds to the persons, firms or ocorporations to whom said funds :
legally belong. The Treasury and depository shall meke no pay- A
ment unless such checks are ocountersigned by the County Auditer, .
. It ahould be borne in minéd that the deposit uf said funds in the N
County Treasury shall not ia any wise ohange the ownership cof any
funds 80 deposited excspt to indemnify said officer and his donds-
zen or other owners of sach funds for such funds during the peried
of ﬂcposigg;with the county., , o
@f, In view of what has been sxid in answer to your rirst
question, it neceamsarily follows thal your second question should
be answared in the negative and is so answered. oo

. In reply to your third question, you are respeetfully
advised that it is the opinion of this department that the County
auditor is required by Artiocle 1658a, supra, to have the funds here-
in referred to, turned over to the County Treasurer and duch funds
shall be deposited with the County Deyository im a special fund to
the credit of the County Tax Assessor-Collector. Thereafter, the
County Tax assessor-Gollector may draw checks on the County Treasury
to disbutse said funds in payment to the persons, firms, or gorpora-
tions to whom sald funds may legally delong. [However, the Treasury
-and the depository shall make no payzment unless such check or checks
are countersigned by the County aaditor. It is our further opinion
thet the depasit of the funls here involved with the County Treasury
and County depository will in 250 wise affeot the County Tax Assessor-
Colleotor in complying with the Judgment mentioned in your letter,
Stated snother way, the County Tax assessor-Collector can ligally
discharge the duties imposed upon him by sald Judgment by oomplying
with the express provisions of Article 1656a, supra, which is to say
he can legully disburse sald funds to the persons, firms or corpora-
tiong to whom sald funds legally belong by drawing a check on the
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County Treasury signed by himself and countersigned by the
Gounty Auditor.

- In reply to your fourth question, you are advised
that it is our opinion that there . is a positive official duty
enjoined by law upon the County Tax Assessor-Collector to de-
posit the funds in question with the County Treasurer, who in
turn will deposit said funds with the County Depository and where
a positive official duty is enjoined by law upon an offiocer, man-
damus is a proper remedy to compel him to perform the aot in the
man?er required by law. (See Jefferson v, MoFadden, 178 S, W,

714

Generally speaking, a writ of mandamus lies against

a public officer to compel the performance of a ministerial duty
imposed by law, not involving an exerolse of judgment or discre-
tion which he has falled or refused to perform. - Stated another
way, mandamus lies to enforce the performance of a non-discretion-
ary aot or duty. The writ will issue only when the act or duty
ispinisterial in character and it is not available to control or
review the action of an official or board upon matters invelving
the exercise of discretion or judgment. Otherwise stated, the
writ will not jasue against the public officer except to compel
the performance of an ast clearly defined and enjoined bdy law,

and which is therefore ministerial in its nature, and whioh neither
- involves any discretion or leaves any alternative, {DXPoyster v,
Baker, 34 3. W, 106; Lacy v. State Banking Board, 11 8, W, (24)
496; Tex, Jur,, Vol, 28, p. 338 and authorities therein cited)

In the event the County Tax Assessor-Collector fails to comply
with the express provisions of Article 1656a, supra, a writ of
mndamus lies against such officer to eompel the performance of
the ministerial daties imposed upon him by Article 1656a.

With reference to your fifth question, we have
carefully considered Artiocle 106 of Vernon's Annotated Penal
Code and the case of Turner, et al v. Willacy County, 58 S, W,
(24} 12, and it is our opinion that said Article 106 mentioned
in your fifth guestion has no application to the guestions under
consideration,

In reply to your sixth question, you are respectfully
adivged that after carefully considering Art{cle 7247 and Article
7249, Vernon's Annotated Civil Statutea, it is our opinion $hat
the unrefunded taxes here involved are protected by the bonds of

-wehe County Tax Assessor-Collector.

.”.;
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We pow consider your seventh quesation. In view of
our answers to your first six quéstions, we do not deem 1t neces-
gary to diasouss your seventh question, Inaamuch as the Tax As-
gessor-Collector received and collegted the funds in question in
an official capacity and by virtue of his office, and since at the
time of the ¢ollectlon of sald funds, Dallzas County was and is
operating under the County Depository Aot and also Article 1656a
was in effect in Dallas County, these funds so collected at all
times after being received and collected by the Tax Assessor-=Col-
lector of Dallas County should hmve been dsposited with the
County Treasurer in a special fund to the credit of sueh officer,
and if =0 deposited, such officer would have been at all times
duly authorized to draw cheoks, o be gountersigned by the County
auditor, in payment to the persons, firms or corporations to whom
such funds legally belonged. As herstofore stated, it is our
opinion that the balance of these funds now on hand, under the
existing statute, should be deposited in the County Depository
of Dallas County by the County Treasurer after the same have been
turned over to him by the Tex Assessor-Collector in an offiocial
account from which said funds cannot dbe drawn except by oheck
countersigned by the Gounty auditor.

2 Yours very truly
. O g
/ﬁ%@l&y 1944 ATTORNEY GEWZRAL OF TRXAS

’ATTORN:EY Gm%{_‘_& By M&JW

Tixag Ardell Willlams
| Assistant
AR:EP
iGN




